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BEFORE THE BOARD OF ENVI RONMENTAL REVI EW
OF THE STATE OF MONTANA

NOTI CE OF PUBLI C HEARI NG
ON PROPOSED AMENDMENT,
ADOPTI ON AND REPEAL

In the matter of the anendnent )
of ARM 17.24.201, 17.24.202, )
17.24.203, 17.24. 206, )
17.24. 207, 17.24.212, )
17.24.213, 17.24.214, the )
adoption of new rules | ) (OPENCUT M NI NG
through X, and the repeal of )
17.24. 204, 17.24.205 and )
17.24.215 pertaining to )
opencut m ni ng )

TGO Al Concerned Persons

1. On Novenber 5, 2003, at 9:00 a.m, the Board of
Environnental Review will hold a public hearing in Room 111,
Departnment of Environnmental Quality, Metcalf Building, 1520 East
Sixth Avenue, Helena, Montana, to consider the proposed
anmendnent, adoption and repeal of the above-stated rul es.

2. The Board w Il make reasonable accommodations for
persons with disabilities who wish to participate in this public
hearing or need an alternative accessible format of this notice.
If you require an accommodati on, contact the Board no |ater than
5:00 p.m, Cctober 27, 2003, to advise us of the nature of the
accommodati on that you need. Please contact the Board Secretary
at P.O Box 200901, Hel ena, Montana 59620-0901; phone (406) 444-
2544; fax (406) 444-4386; or email ber @tate.nt. us.

3. The rules proposed to be anended provide as follows,
stricken matter interlined, new matter underli ned:

17.24.201 APPLICABILITY (1) This subchapter applies to
opencut mrinrg operations as provided in the Opencut M ning Act
(Title 82, chapter 4, part 4, MCA hereinafter referred to as
"the Act").

associ at ed di sturbance.

3> (2) TFhese An operators conducting a sand, gravel
bentonite, clay, or scoria er—phesphate+eek m ning operations
pursuant to the provisions of a reclamation contract issued
under the Montana Qpencut or Strip Mned Land Recl amati on Act of
1971 are is recogni zed as being in conpliance with Mntana | aw.
However, shoul d the that operator begin a new opencut operations
as defined in 82-4-431, MCA or desire—to expand an opencut
operations beyond the existing contract area, he the operator
shal |l be responsible for first obtaining a reweontract permt
under the provisions of the Act as anended.

(3) Contracts and permts in effect on [the effective date
of these anendnents] need not be anmended to conply with rules
and rule anmendnents adopted on [the effective date of these
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anmendnents]. Applications for pernmits, pernt anendnents, and
pernmt transfers that were submitted prior to [the effective
date of these amendnents] renmin subject to provisions of this
subchapter relating to application requirenents as they read on
t he date the application was subm tted.

(4)—-Ubnder—certai-n—condi-ti-ons—speci-fi-ed+n-82-4-431—MA-

AUTH.  82-4-422, MCA
| MP: 82-4-431, MCA

REASON: The proposed anendnent to (1) is necessary
because, according to the definition in the Act, "opencut
mning" only includes the renoval of overburden and m ne
materials. The rul es address opencut mning, processing, and
recl amati on. Use of the term "opencut operation” enconpasses
those actions, and is necessary for consistency and to
accurately describe the scope of the programand the rules. The
term "opencut operation"” is defined in the proposed amendnents
to ARM 17. 24. 202.

The proposed deletion of (2) 1is necessary because
legislation in 1999 transferred regul ati on of phosphate m ning
to the Metal M ne Recl amation Act.

The proposed anendnent to existing (3) is necessary because
no phosphate rock m ning operations remain permtted under the
1971 law, therefore, the reference to phosphate is no |onger
needed. Legislation in 1999 changed the term "contract" to
"permt"; therefore, the rules throughout have al so been anended
to reflect the <change from "contract" to "permt" for
consistency with the 1999 l|legislation. Section (3) refers to
the 1971 |aw;, therefore, the term"contract” is retained until
the last reference. The second sentence in (3) was anended
because, as currently witten, it incorrectly inplies that it is
legal for a permtted operator to obtain another permt after
begi nning a new operati on.

New (3) is proposed to provide for orderly inplenmentation
of these rules. The Board has determned that it would be
unfair to require resubm ssion of applications submtted, but
not approved, prior to the effective date of these rules.

The proposed deletion of (4) is necessary because the rule
repeats what is stated in the Act, and reclamati on requirenents
are adequately addressed in other portions of the Act and rul es.
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17.24. 202 DEFINITIONS Wen used in this subchapter,
unless a different neaning clearly appears fromthe context, the
follow ng definitions apply:

8 (2) "Departnent” neans the departnment of environnental
quality provided for in Title 2, chapter 15, part 35, MCA

(1) "Access road" neans an existing or proposed non-public
road used in connection with opencut operations. The term
includes the roadbed, cut and fill slopes, ditches, and other
structures and di st ur bances rel at ed to access r oad
establishnent, use, and recl anmation.

(3) "Facility-level area" neans access roads and areas
where parking, equipnent and material storage, soil and
overburden stockpiling, fuel storage, nmine nmaterial processing
and stockpiling, other product production and storage, and water
system and control structures are situated.

_ (4) "Main pernmt area" neans facility-level areas and
m ne-1l evel areas, except access roads. _
(5) "M ne-level area" neans areas where excavating,

gradi ng, and excess overburden and fines disposal occur.

(6) "Mne material" neans sand, gravel, scoria, bentonite,
clay, soil, and peat.

(7) "Opencut operation” neans the areas and activities
related to opencut mne site preparation, access road use, mne
material nmining and processing, and reclamtion.

(8) "Overburden" neans the material below the soil and
above the nmine naterial.
(9) "Soil" neans the dark or root-bearing surface

material, which is typically the O A E,  and B horizons in soi
profil e descriptions.

AUTH.  82-4-422, MCA
| MP: 82-4- 403, 82-4-422, 82-4-431, 82-4-432, 82-4-434,

MCA

REASON: The proposed anmendnent to the introductory
sentence of ARM 17.24.202 is necessary for general housekeeping
pur poses.

The proposed deletion of (2) is necessary because the terns
"contiguous" and "nearby" are not used in the rules. Because
the rules define distances as needed, these terns can be
del et ed.

The proposed addition of new (2) through (5) is necessary
because the ternms "access road," "facility-level area,” "main
permt area,” and "m ne-|level area," have becone part of program
and operator lexicon and are used throughout the rules and
program materials. It is necessary to define these ternms so
that they are clearly understood by all parties that are
governed by or deal with these rules, to establish standard
program term nology, to clarify the rules, and to present the
rul es according to current and appropriate term nol ogy.

The proposed addition of new (6) is necessary because
legislation in 1999 changed the term for mned substances
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covered under the Act from "mnerals" to "materials."” This
change resulted in several points of confusion since the Act and
rul es discuss "overburden," "waste," "soil," "carbonaceous,"
"road surfacing," "contam nated," "surface,” and "other"
mat eri al s. For clarity, "material"™ in the context of mned
substances has been nodified with "mne,” thus the term "m ne
material." This definition is necessary for consistency with
the Act, to establish standard program term nol ogy, to clarify
the rules, and to present the rules according to current and
appropriate termnology. "Mneral" has been changed to "m ne
mat eri al” throughout the rules.

The proposed addition of new (7) is necessary because the
Act defines "opencut mning" as the renoval of overburden and
mne material. However, the Act and rules address a broader
range of activities related to an opencut mne site; therefore,
a broader termis needed when referring to, and discussing the
sum of , opencut site activities. This definition is necessary
to establish standard programtermnol ogy, to clarify the rules,
and to present the rules according to current and appropriate
t er m nol ogy.

The proposed addition of new (8) is necessary because
m ning and recl amation involve distinctly different materials -

primarily soil, overburden, and mne material. It is inperative
that all parties that are governed by or deal with these rules
have a common understanding of what these terns nean. The

definition of "overburden”™ in 82-4-403(9), MCA is nore
i nclusive than the understanding of that term by operators and
Department staff, who usually distinguish between soil or soi
mat erials and overburden. The definition in the rule is nore
specific than that in the Act in order to succinctly describe
the location of material comonly called "overburden” by
operators and regul ators. The definition of "overburden” in the
rule is accepted by operators and regulators, and is necessary
to establish standard program term nology and to clarify the
rul es.

The proposed addition of new (9) is necessary because this
definition succinctly pinpoints the location of the nmateria
commonly called "soil." This description is accepted in the
regul atory and private sectors, and is necessary to establish
standard program termnology, to clarify the rules, and to
present the rules according to current and appropriate
t er m nol ogy.

17.24.203 BOND OR OTHER SECURITY (1) An application for
a eontraet permt nust be acconpani ed by a bond or other fermef
security acceptable to the departnment under 82-4-433, MCA, of at
| east $200-00 for each acre of affected |land as defined in 82-4-
403, MCA. After the departnent has evaluated the site it may
require an increase in the anount of bond or other security in
accordance with 82-4-433, MCA

(2) The departnment may adjust the bondinrg or ot her
security levels yearly. Should the departnent determ ne that
additional bond or other seeurities—are security is required,

the operator must shall submt suech—additional—seeurity it
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wi thin 30 days of notification by the departnent.

(3) If the bond—tetter—of—eredit~ or other fermof
security is canceled or otherwi se becones ineffective, the
operator must shall reinstate sueh—bend—er it or replace sueh

it with ether another bond—etterof credit—
or other fermof security acceptable to the departnent under 82-
4-433, MCA, wthin 30 days after of notification by the
department of the cancellati on. Upon failure of the operator to
reinstate or replace such bond or other security wthin that
time, the departnent nmay suspend the [
permt(s) secured by such bond or other security until 1its
rei nstatenent or replacenent [
been nade. The operator shall immediately cease alH opencut
mhAhg operations, except reclamation activities, on |[|ands
covered by a recl amation contract whichhas been suspended

permt

(4) Any—regquests Requests for full or partial release of
bond or other reelamation security nust be submtted on forns

provi ded by the departnent and—waybe submtted along—withthe
annual—progress—report.

AUTH:  82-4-422, MCA
| MP:  82-4-432, 82-4-433, MCA

REASON: The proposed anendnents to (1) and (2) are
necessary to establish standard program termnology and to
clarify the rules. The term nology "bond or other security" is
necessary to elimnate confusion. It is the term nology used in
t he bondi ng statute.

The proposed anendnent to (3) is necessary because "letter
of credit" is already addressed in the Act along wth other
forms of security; therefore, it does not need to be specially
listed here.

The proposed anendnent to (4) is necessary because an
operator may submt a release request at any tinme, so it is not
necessary to nmention the annual progress report.

17.24.206 LANDOMNNER-S CONSENT TO FOR RECLAMATION (1) +n

, An operat or
shal |l secure the agreement—i+nA—witing consent of the owner of
the land to be affected by mninrg opencut operations to allow
the operator, e+ the departnent, or agents or contractors of the
departnment to enter and reclaimthe affected | and as provided
in the plan of operation. The [|andowner consent nust be
submitted on a formprovided by the departnent. No application
for a eentraet—shall permit, or an anendnent to add acreage or
change the postmning land use, my be approved unless
acconpani ed by i

a | andowner consent

form

AUTH.  82-4-422, MCA
| MP: 82-4-422, 82-4-423, 82-4-432, 82-4-434, MCA
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REASON.  The proposed anendnent to (1) is necessary because
the introductory phrase is covered in the ensuing text. Use of
the word "consent," rather than "agreenent in witing," 1is
consistent with the use of the term throughout the rules. The
proposed anendnent is al so necessary to reflect the change from
"mning" to the broader term "opencut operation.” The addition
of a consent requirenment for anendnents that will add acreage or
change the postmning |land use is necessary to ensure that the
| andowner's consent remains in effect. The amendnent al so
clarifies that the operator nust use the proper form fromthe
Departnment to obtain the consent of the | andowner.

17.24.207 ADDI TI ONAL REQUI REMENTS FOR BENTONI TE M NES

(1) In addition to the requirenents inposed by ARM
17.24. 203, threugh 17.24.206, and [New Rules | through V1], the
departnment may require the followng infornmation as part of the
plan of operation for a bentonite m ning operation: an-eperator

; I | : | o

2 (a) Fhe—department—may freguire an analysis of the
surfacematerials soil and each major stratumin the overburden
including determnations of saturation percentage, pH

el ectrical conductivity, sodium abserptien adsorption ratio
texture, and additional analyses—as regquired-by characteristics

t he departnent may require.

(i) In submtting this information, the operator shal
also list:

(A) the nunber of sanples takens;

(B) the nethods by which they were taken;_

(G the location and depths fromwhich they were taken;,_

(D) the nanmes and addresses of the persons who took the
sanpl es +H—otherthanthe operator—

(E) the nethods of anal ysisy; and

(F) the nanes and addresses of these the persons who
anal yzed t he sanpl es.

(ii) The soil s—analyses anal ysis nust be acconpanied by a
map delineating:

(A) the soil types+.

(B) sanple site |ocations;

(C) depths thicknesses of soils—+atertals and overburden
to be salvaged stripped for each soil type~,. and

(D) the dom nant vegetative species present on each soi
type—;._ _and
wH-dH-fe—speetes—on—and—econtiguous—tothe propoesedmne site
relative abundance of each, and season{(s) of use.

4y (b) Fhe department—may require a description of the

f+nal disposal of bentonite cleanings, stray bentonite seans,
and overburden that are unsuitable for plant growth._

Such materi al s must f£irst be
eeveeeé—me%h burled under at Ieast 3 three feet of nen~%e*ee
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availtable nmaterial suitable for sustaining the postnining
vegetati on

AUTH.  82-4-422, MCA
| MP:  82-4-432, 82-4-434, MCA

REASON: The proposed anendnents of (1) and (2) are
necessary for clarification and consistency with the rules and
t he Act.

The proposed deletion of (3) is necessary because this
information is set forth in proposed New Rule VII.

The proposed amendnent to (4) is necessary to nake the
burial depth requirenent consistent with the burial requirenent
under proposed New Rule I1l. The availability |anguage has been
el i m nated because non-toxic overburden of salvaged materials
requirenents are necessary to ensure that reclamation occurs.

The proposed deletion of (5) is necessary since this

information is set forth in proposed New Rules Il and | V.

The proposed deletion of (6) is necessary because the
requirenments for backfilling and grading are addressed in
proposed New Rules |1l and IV.

The proposed deletion of (7) is necessary because cover
crop use is set forth in proposed New Rule | V.
The proposed deletion of (8) is necessary because current
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operators identify future bentonite excavation areas nore than a
year in advance. Qperators also submt conplete permt
applications that cover several years of operation. An operator
can change its plan of operation through the anendnent process;
therefore, this section is not needed.

17.24.212 APPROVAL OR DI SAPPROVAL OF AN APPLI CATION FOR A
CONFRACF PERM T (1) Upon receipt of an a permt application
for—a—mnedtand reclamationcontract and within the tinme limts
provided in 82-4-434 82-4-432(4), MCA, the departnment shal
conduct—adetailed examnation—of inspect the proposed site and
evaluate the eoperaters application to determne iif the
requi rements of the Act: and this subchapter- will be satisfied.
If the departnent is unable to evaluate a permt application
because weather or other field conditions prevent an adequate
site inspection, then the application nust be di sapproved.

(2) The departnment shall approve the a permt application

i i if it determ nes

t hat :

(a) the application contains the follow ng:

(i) $50 application fee, if required;

(ii) a conpleted copy of the permt application form
provi ded by the departnent;

(iii) plan of operation submtted on a form provided by
t he depart nment;

(iv) bond or other security, if required;

(v) landowner consent form and

(vi) zoning conpliance form and

(b) the application materials satisfy fee—bond—or

security, and the detailed mning and reclanmation will satisfy
the requirenents of the Act and this subchapter. Hs—hewevers

(3) Before approving an’ operator s permt application_ for
a——contract the departnment shall submt a copy of the
reclamation plan of operation, including map(s), to the direetor

state historic preservation office for evaluation of possible
cul tural resources archaeologiecal—orhistoerieal in the proposed
pernmt area to-be-m-ned—as—required-by-82-4-434,—MA. |f the
site is likely to contain significant cultural resources,

i i i i ; — the departnment may
require that the operator sponsor an cultural resources
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archaeelogical survey by a conpetent professional autherities
authority prior to approving the application.

(4) ALL—n¥ned—Land—#ee#ana%#eﬂ—eeﬂ%FaePs A permt mnust
provide that the operator shall conply with aH- the requirenents

of the Openreut—Mning Act and rules—adoptedthereunder this

subchapt er

(5) A pernit does not becone operative until issued by the
departnent, and an applicant nmay not begin opencut operations
until a permt is issued.

AUTH.  82-4-422, MCA
| MP: 82-4-402, 82-4-422, 82-4-423, 82-4-431, 82-4-432,
82-4-434, MCA

REASON.  The proposed anendnent to (1) is necessary because
site inspections are an essential part of the application review
process. They are inportant because they give Departnent
(Opencut M ne Program staff an understanding of the site | ayout
and features and surrounding |lands and features. They provide
information to particular factors or resources of concern, such
as the proximty and l|ocation of residences, streans, and
wildlife, in order to assure that the requirenments of the Act
and rules are conplied with. Also, Departnment staff is trained
as para-archeol ogists and conduct on-site reconnai ssance for
cultural resources on all sites undisturbed by nodern human
activity, as part of the Departnment's responsibility under the
Act to protect such resources from mning operations. The
| anguage requiring denial if an adequate site inspection cannot
be made is being relocated for purposes of organization. The
| ast sentence is nodified |anguage from current ARM
17.24.212(1).

Proposed (2) is necessary to clarify what a permt
application nmust contain and under what circunstances it nust be

approved. The <current rule does not reference all the
conmponents of an application that nust be provided under the Act
and rules. In order to ensure conpliance wth these

requi renents, an application should not be approved if it does
not contain all these conponents. The anmendnents so provide.
The proposed |anguage "if required"” is necessary because fees
and bonds are not required for governnent entities, and fees are
not required for soil and peat m ning.

The proposed del etion of existing (2) is necessary because
such requirenments are adequately incorporated in proposed New
Rule 111

The proposed anmendnent to (3) to replace "mning and
reclamation plan" with "plan of operation” is proposed for
consi stency of termnology with New Rule 111, and because "pl an
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of operation” is a nore conprehensive term that covers all
di sturbance aspects of an opencut operation, not only mning and
recl amati on. Cultural resources nust be protected from all
di sturbance, not just mning and reclanmation, and thus the "plan
of operation” needs to be submtted to the agency that currently
reviews opencut plans in regard to «cultural resources.
"CQultural resources"” is a nore comonly used termthat neans the
sanme as "archeol ogi cal and historical values."” The anendnent of
"area to be mned" to "proposed permt area" is necessary since
opencut operations disturb this broader area.

The proposed del etion of existing (4) is for the purpose of
noving the option of requiring fish and wildlife information
from ARM 17. 24.212(4) and 17.24.207(3) for bentonite m nes and
consolidating it wunder proposed New Rule VII. This wll
stream ine this requirenent.

The proposed anendnent to (5) is necessary to ensure that
operators know that the prohibition contained in the Act agai nst
operating without a permt remains in effect until the permt is
i ssued.

17.24.213 AMENDVENT AND-REVI-SION OF CONTRACTS PERM TS
(1) An operator

provisions of a contract issued pursuant to the Act nmay seek
apply for an anendnent to either—the-bend-and-security—porti-ons
of the contract,—or the mini-ng—and—reclanati-on—plan- |

its permt

by ++Hnrg submitting a an anendnent application to regquest—for
an—arendrent—w-th the departnent. Upon receipt of an anendnent

application, the departnent shall, if it determnes that site
i nspection i s necessary to adequately evaluate the application

inspect the proposed site and evaluate the application to
determne if the requirenents of the Act and this subchapter
will be satisfied. |f the departnent deternmines that a site
inspection is necessary and it is unable to evaluate an
application because weather or other field conditions prevent an
adequate site inspection, the departnent shall disapprove the
appli cation.

(2) The departnenf shall approve an anmendnent application

if it deternmines that:

(a) the application contains a conpleted copy of the
amendnent application form provided by the departnent,
addi tional bond if necessary, a new | andowner consent form.f
requi red under ARM 17.24.206(1), a new zoning conpliance formif
required under [New Rule VIII], and the proposed plan of
operation revisions; and

(b) the application and plan of operation revisions
satisfy the requirenents of the Act and this subchapter.
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4 (3)

, An anendnent does not becones
operative until approved by the departnent. Once approved, by
; — an amendnment becones a part of the
original eentraet permt.

5> (4) An anmendnent approved—bythe departwent pursuant
to—this—+ule application does not require the paynent of an

addi ti onal fee.

AUTH:  82-4-422, MCA
| MP:  82-4-432, 82-4-433, 82-4-434, 82-4-436, MCA

REASON. The proposed anendnent to the catchphrase in ARM
17.24.213 is necessary because the term"revision" is redundant.

The proposed anmendnent to (1) is necessary to delete the
reference to bond, security, and plan since it does not
correctly address the broader scope of what a permt anmendnent
i nvol ves. Reference is nmade to the portion of the Act that
addresses anendnents. Site inspections nmay be an essential part
of the anendnent application review process, providing
Department staff an understanding of the site |ayout and
features and surrounding |ands and features. They provide
information to particular factors or resources of concern, such
as the proximty and l|ocation of residences, streans, and
wildlife, in order to ensure that the requirenments of the Act
and rules are conplied with. Also, Departnment staff is trained
as para-archeol ogists and conduct on-site reconnai ssance for
cultural resources on all sites undisturbed by nodern human
activity, as part of the Departnment's responsibility under the
Act to protect such resources.

The proposed del etion of existing (2) and (3) is necessary
because these requirenents are consolidated in (1).

Proposed new (2) is necessary to clarify what a permt
amendnent application nust contain and when it nust be approved.
The current rule does not reference all the conponents of an
application that nmust be provided under the Act and rules. In
order to ensure conpliance wth these requirenents, an
application should not be approved if it does not contain al
t hese conponents. The anendnents so provide.

The proposed anmendnent to existing (4) is necessary for
conci seness and clarity.

The proposed anendnent to existing (5) is necessary to
remove excess verbi age.

17.24.214 ANNUAL PROGRESS REPORT (1) FEvery An operat or
holdi-rg Who possesses one or nore afreelamrationcontraet pernits
shall submt one annual progress report
for the previous calendar year to the departnent
15-and on or before March 45 1 of each year.

(2) The annual progress report nust be made submitted on
the a form provided by the departnent. anrd In addition to the
requirenents in 82-4-403, MCA, the report nust list all of the
operator's permtted sites and provide the information required
by the departnment for each mne of those sites operated—or
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AUTH.  82-4-422, MCA
| MP:  82-4-402, 82-4-434, MCA

REASON: The proposed amendnent to ARM 17.24.214(1) is
necessary to clarify that only one progress report is to be
submtted, to clarify the report period, and to provide
operators nore latitude regarding the time for subm ssion of the
report.

The proposed anendnents to (2) and (3) are necessary for
clarification, to include a reference to the Act's definition of
"progress report” which was expanded by l|egislation in 1999, and
to delete map requirenents that are no | onger needed. Requiring
that an operator list all permtted sites on its report is nore
adm nistratively convenient for the Departnent in its annua
evaluation of all permtted sites. The Departnent supplies a
list of permtted sites with each annual progress report
rem nder to the operator and requests mninmal information on the
report; therefore, it is not difficult for an operator to |ist
and report the status of its sites.

4. The proposed new rul es provide as foll ows:

NEW RULE | GENERAL APPLI CATI ON CONTENT AND PROCEDURES

(1) An application nust contain the information required
by 82-4-432, MCA, and [New Rules Il through IV and VI through
VII]. Review of the application is conducted in accordance
with 82-4-432, MCA, and (2).

(2) If, in its review, the department identifies
addi tional information pursuant to [New Rules 111(3), M (7), and
VI1(1)] that nust be submitted, the application is deficient
until that information is submtted. The departnent shall
notify the applicant of the additional information required
t hrough a deficiency notification, pursuant to 82-4-432(4), MCA

(3) Application materials printed in color or larger than
11 x 17 inches nust be submitted in duplicate, as required by
t he departnent.

AUTH.  82-4-422, MCA
| MP: 82-4-402, 82-4-422, 82-4-431, 82-4-432, MCA

REASON: The purpose of proposed (1) is to provide a
convenient reference to the Act for the general materials
required to be submtted in an application.

Section (2) is proposed because the purpose of additional
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application materials is to provide information necessary to
ensure that the requirenents of the Act and rules are net
Review of +the application cannot be perforned until the
mat eri als are provided.

Proposed (3) is an inportant admnistrative requirenent
because the Departnent has no easy nmethod to copy the materials
referenced if copies of the application are needed for both the
Hel ena office and a field office.

NEWRULE Il PLAN OF OPERATI O\ - PREM NE | NFORVATI ON

(1) The plan of operation nust include the follow ng
prem ne i nformation:

(a) uses of natural and man-nade surface water features in
and within 500 feet of access roads and 1,000 feet of the main
permt area. Surface water features include, but are not
l[imted to, epheneral, intermttent, and perennial streans,
wet | ands, ponds, springs, ditches, and inpoundnents;

(b) depths, water levels, and uses of water wells in and
within 1,000 feet of the main permt area, and the information
sources used, such as | andowners, field observations, and water
well logs. Available well logs nust be submitted with the plan
of operation;

(c) estimated ordinary high, ordinary, and ordinary | ow
water table levels in the main permt area, and the information
sources used, such as | andowners, field observations, and water
wel | | ogs;

(d) average soil and overburden thicknesses in the main
permt area. At least three separate test hole |ocations nust
be used to neasure these thicknesses. Places where the soil and
overburden profile is exposed, such as roadcuts, may be used as
test hole locations. Natural resources conservation service or
ot her soil survey information nmay be used to suppl ement, but not
repl ace, test hole information; and

(e) structures and residential areas that could be
i npacted by opencut operations. Exanpl es of such areas and
structures include, but are not I|imted to, inhabitable

dwel I'i ngs and commercial and industrial facilities.

AUTH.  82-4-422, MCA
| MP: 82-4-402, 82-4-422, 82-4-431, 82-4-432, 82-4-434,
MCA

REASON:  The purpose of proposed New Rule Il is to change
and rearrange the information requirements of current ARM
17.24.204(3) so that there is less enphasis on narrative

information and nore enphasis on map information. It is easier
and nore convenient for applicants to provide, and the
Departnment to use, map information. Informati on about site
| ocati on, t opogr aphy, pr esent | and  uses, past m ni ng
di sturbances, vegetation, and wldlife habitat |ocations is
required in proposed New Rule VI. Map and narrative information

is required for surface water features, water wells, soil and
overburden test holes, and residential areas and structures.
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The requirements are revised to reflect current standards,
practices, and needs.

The purpose of proposed (1)(a) and (b) is to split current
ARM 17.24.204(3)(d) into the separate topics of surface water
and water wells. This is needed to enphasize their individual
i mportance in the evaluation of a site for mning, reclamation
and related hydrologic inpacts. Separate listing also allows
for clear statenents to be made regarding the information
requirenments for each topic. The first half of the water well
text is necessary so that adequate water table | evel and water
source information is available for making appropriate m ning,
reclamation, and inpact decisions regarding ground water
resources. The requirenment to provide information sources is
needed so that the operator validates the information provided.

The purpose of proposed (1)(c) is to require water table
informati on necessary for site evaluation, and to set forth a
requi rement to provide information sources so that the operator
val i dates the informati on provided.

The purpose of proposed (1)(d) is to define the soil and
overburden information that is needed to properly eval uate these
resources regarding salvage, storage, and replacenent. The
requi rement to provide information sources is needed so that the
operator validates the information provided.

The purpose of proposed (1)(e) is to require the types of
additional information that are necessary to reflect the 1999
| egi sl ati ve anendnents (82-4-434(2)(o) and (p), MCA) regarding
the mtigation of inpacts to residential areas and to adjacent
| ands and structures.

NEWRULE 111 PLAN OF OPERATI ON- - SI TE PREPARATI ON, M NI NG,
AND PROCESSI NG PLANS- - AND PERFORMANCE STANDARDS (1) The plan
of operation nust include the followng site preparation,
m ni ng, and processing plan conmtnents and information:

(a) an access road and main pernit area boundary markers
section, including a statenent that the operator has clearly
mar ked on the ground the access road segnents to be inproved or
constructed and the main permt area boundary segnents that
require marking, and will maintain the markings as required by
this rule. Road segnents to be inproved or constructed nust be
mar ked at every corner and along each segnent so that the
markers are visible fromone to the next and no nore than 300
feet apart. Those portions of the boundary defined by definite
t opographi ¢ changes, natural barriers, or man-nmade structures,
or located in active hayland or cropland, need not be nmarked.
O her boundary segnents nmust be nmarked at every corner and al ong
each segnment so that the markers are visible from one to the
next and no nore than 300 feet apart. Acceptable road and
boundary markers include brightly colored, brightly painted, or
brightly marked fenceposts, rocks, trees, and other durable
obj ect s. A boundary marker nust remain functional until the
begi nning of final reclamation of the area next to that marker

(b) an access road establishnment, use, and reclamation
section, including:

(1) a statenent that the operator wll appropriately
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establish, use, and reclaim access roads, and downsize to the
prem ne condition or totally reclaimthese roads by retrieving
and properly handling surfacing materials; backfilling and
grading road locations in a manner that |eaves stable surfaces
bl ended into the surroundi ng topography and drai nageways; and
ri pping, resoiling, reconditioning, and seeding or planting the
| ocations with the approved vegetative species, unless the
| andowner requests in witing that specific roads or portions
t hereof remain open and the departnent approves the request; and

(i1) a description of the access roads or portions thereof
to be inproved or constructed, including their |ocations,
| engt hs, w dt hs, drainageway crossings, and surfacing; and of
the roads or portions thereof proposed to remain open, per
| andowner request, at the conclusion of opencut operations,
including their locations, intended uses, and final wdths.
Sonme or all of this information nmay be presented on the site or
area nmap. | nprovenents include, but are not limted to,
bl adi ng, wi dening, and surfacing. A road or portion thereof nmay
remai n open for a reasonabl e postm ning use and nust be left in
a condition suitable for that use;

(c) a mning, processing, and hauling section, including a
description of the nethods and equi pnent to be used to m ne and
process mne material, and to haul it and the products nmade from
it. The departnent may require a description of the anticipated
general mning progression, including where the first stripping
and excavation will occur, the direction mning will progress,
and other relevant information. The anticipated |ocation and
timng for the installation of facilities such as a screen
crusher, asphalt plant, wash plant, batch plant, pug mlIl, and
other facilities may al so be required;

(d) an hours of operation section, including a description
of the proposed hours of operation. The departnment may
reasonably limt hours to reduce adverse inpacts on residential
areas. A conplete and accurate log that lists general on-site
activities and the dates and tines they occurred nust be
mai nt ai ned for an opencut operation subject to restricted hours.
Log information mnust be presented to the departnent upon
request;

(e) a water protection and managenent section, including:

(1) a statenent that the operator will take appropriate
nmeasures to protect on- and off-site surface water and ground
water from deterioration of water quality and quantity that
coul d be caused by opencut operations; take appropriate measures
to prevent, mnimze, or mtigate adverse inpacts to on- and
off-site surface water and ground water systens and structures
that could be caused by opencut operations; keep non-nobile
equi prent above the ordinary high water |evel of surface water
and ground water; appropriately establish, use, and reclaim
opencut -operation-related hydrol ogic systens and structures;
install or construct fuel storage containnent structures in
accordance with the current codes adopted by the state fire
mar shal for each single-wall, non-nobile, fuel storage tank
pl aced and used in and within 500 feet of access roads and 1, 000
feet of the main permt area; routinely inspect and maintain
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these tanks to prevent |eaks and spills; retrieve and discard
spilled fuel and contam nated materials in a |lawful manner; and
report to the departnent a fuel spill that reaches state waters,
as defined in 75-5-103, MCA, or that is greater than 25 gall ons.
The departnent may require on- and off-site surface water and
ground water quality and quantity nonitoring before, during, and
after opencut operations. \Wien opencut operations wll cause
the diversion, capture, or use of water, the operator shall
consult with the regional office of the departnent of natura
resources and conservation, water resources division, concerning
water rights and submt a summary of that consultation with the
pl an of operation; and

(ii) a description of the source, quantity, storage, use,
and discharge of water to be used for opencut operations;
speci al measures to be used to protect on- and off-site surface
wat er and ground water from deterioration of water quality and
gquantity; special neasures to be used to prevent, mnimze, or
mtigate on- and off-site inpacts on surface water and ground
water systens and structures; water managenent and erosion
control plans for surface disturbances that will intercept a
dr ai nageway, significant runoff, or ground water; neasures to be
used to protect the water rights of other parties or to repl ace
an adversely affected water source that had a beneficial use;
and fuel storage containment structures to be installed or
construct ed;

(f) a mne material handling section, including:

(i) a statenment that the operator will keep mne material
stockpiles out of drainage bottons and off of slopes greater
than 3:1, and a statenent that, at the conclusion of opencut
operations, the operator will, except as provided in (ii) bel ow,
remove fromthe permt area or bury all excavated or processed
mne material, unless the | andowner requests on the |andowner
consent formthat specific types, grades, and quantities of mne
material remain stockpiled; consolidate mne materials to remain
stockpiled into piles of simlar type and grade; and | eave the
guantity of soil that was stripped from the unreclainmed area
under and around a mne material stockpile in a shaped and
seeded pile within 100 feet of that stockpile. The operator
remains liable for the unreclai ned area under and around a m ne
mat eri al stockpile until the mne material is renoved and the
site reclainmed, or ownership of the stockpile or possession of
the permt is transferred to the | andowner or another party; and

(i) a description of the types, grades, and estinmated
gquantities of mne material proposed to remain stockpiled per
| andowner request at the conclusion of opencut operations, and
justifications for the quantities based on current and expected
demand for the materials. The departnent shall reject a
| andowner's request that certain mne materials remain
stockpiled if adequate justification is not provided;

(g) a mned-area backfill section, including:

(i) a statenent that the operator will use only clean fill
from any source and on-site-generated asphaltic pavenent as
m ned- area backfill; dispose of other wastes in conpliance with
applicable state laws and rules; bury on-site-generated
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asphaltic pavenent, coarse clean fill, and other clean fill
unsuitable for plant growh wunder at Ileast three feet of
material suitable for sustaining the postm ning vegetation; and,
at the conclusion of opencut operations, renove stockpiled
asphaltic pavenent, concrete with protruding netal, and clean
fill fromthe permt area. Cean fill consists of dirt, sand,
fines, gravel, oversize rock, and concrete with no protruding
nmetal. On-site generated asphaltic pavenent nust be di sposed of
at least 25 feet above the ordinary high water table. The
operator may propose that excess on-site-generated overburden
and fines be disposed of at a site outside of the m ned area but
within the permt area. Fi nes consist of natural or crushed
rock that is 1/4 inch or smaller; and

(i) a description of the material types, estimted
gquantities, and fill designs for mned-area backfill, and of the
plan for stockpiling and recycling inported asphaltic pavenent
and concr et e;

(h) an additional inpacts section, including a description
of the nethods and materials to be used to mnimze inpacts, as
necessary, on the residential areas and structures identified
under [New Rule I1(1)(e)]; repair or replace nan-nmade structures
affected by opencut operations within the permt area; and
address ot her opencut operation inpacts not addressed in other
sections of the plan of operation; and

(1) an additional commtnents section, including a
statement that the operator wll inform key personnel and
subcontractors involved in opencut operations  of t he

requi renents of the plan of operation; take proper precautions
to prevent wldfires; provide appropriate protection for
cultural resources that could be affected by opencut operations
and pronptly notify the state historic preservation office
shoul d such resources be found; and submt an annual progress
report to the departnent.

(2) Upon issuance of the permt, the operator shall conply
with all commitnents required by this rule and wth the
requi renents for the conduct of operations contained in this
rule.

AUTH.  82-4-422, MCA
| MP: 82-4-402, 82-4-422, 82-4-423, 82-4-431, 82-4-432,
82-4-434, MCA

REASON: The purpose of proposed (1)(a) is to replace
current ARM 17.24.205(16). This section is needed to clearly
outline functional road and boundary marking requirenents. The
requi renents of ARM 17.24.205(16) are retained and expanded,
except that the requirenent to mark the "centerlines"” of roads
is deleted since markers so located tend to be run over and
destroyed. By having to mark access roads and the main permt
area, the applicant nust pay close attention to access road
| ocation and main permt area |ocation and size. Markers help
ensure that access roads are |ocated as described in the plan,
help ensure that the operation is kept within the permtted
area, and help the departnent in the performance of site
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eval uati ons.

The purpose of proposed (1)(b) is to replace current ARM
17.24.205(5), (6), and (10), and conbine the road inprovenent,
construction, and reclamation text fromthese sections into one
rule. The proposed text is needed to clearly outline necessary
road requirenents. The requirenents of current  ARM
17.24.205(5), (6), and (10) are retained and expanded to require
nore information and thereby allow the Departnent to eval uate
the proposed roads, except that, instead of the operator
proposing that a road be |eft open, the request nust originate
with the |andowner via a witten request. This method will help
ensure that only needed roads renmain open.

The purpose of proposed (1)(c) is to require basic opencut
operations information so that the Departnent can properly
eval uate potential environnental inpacts and address possible
publ i c concerns.

The purpose of proposed (1)(d) is to inplenent the
requi rement of restricted hours of operation since the distance
bet ween opencut nmine sites and popul ated areas is decreasing
over time, and the public is becomng nore concerned about
opencut operations.

The purpose of proposed (1)(e) is to replace current ARM
17.24.205(7) and (8) and conbine the water nmanagenent and
protection text into one rule. The proposed text is needed to
clearly outline necessary water protection and nanagenent
requirements. The requirenents of current ARM 17.24.205(7) and
(8) are retained. Text has been added concerning non-nobile
equi prent | ocation so that such equi pnment is not placed where it
could be subnerged in water and rel ease pollutants. Text has
al so been added to require fuel storage contai nnent structures
for single-wall, non-nobile, fuel storage tanks in order to
protect vegetation, soils, surface water, and ground water from
potential contam nation due to | eakage fromthese nore fragile
t anks.

The purpose of proposed (1)(f) is to replace current ARM
17.24.205(12). The requirenents of current ARM 17.24.205(12)
are retained, except for the deletion of the requirenents to
grade reject fines stockpiles to a 4:1 slope. The requirenent
was elim nated because, when such piles are graded to a 4:1
sl ope, they can cover a significant anmount of ground, and
grading of these tenporary stockpiles achieves no significant
envi ronment al advantage. Text has been added to prohibit the
pl acenent of mne material stockpiles in drainage bottons in
order to protect drai nageways and prevent mne materials from
bei ng washed downstream by runoff. Text has been added to
prohibit the placenment of mne material on steeper slopes so
that these nore fragile and harder to reclaim surfaces wll
remai n undi sturbed, and so that mne material will be |ocated
where it can be retrieved. Carification of the procedure for
| eaving soil next to mne material stockpiles is needed so that
a proper quantity of soil is left in an appropriate |ocation for
m ne material stockpile reclamation. The text al so establishes
a new requirenent that mne materials be buried or renoved from
the site unless the | andowner requests in witing that sone or
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all materials remain stockpiled. This requirement will help
ensure that only valuable mne materials that are likely to be
used w Il remain stockpil ed.

The purpose of proposed (1)(g) is to replace current ARM
17.24.205(11). The requirenments of current ARM 17.24.205(11)
are retained, except that the requirenent to dispose of wastes
in accordance with the solid waste laws and rules has been
broadened to include all applicable laws and rules. This would
include the Water Quality Act and thereby ensure that water
quality is protected. The description of clean fill conforns to
the definition in the solid waste rules. Language is added to
provi de a nmechanismfor off-site generated asphalt and concrete

stockpiling and recycling. Concrete and asphaltic pavenent
recycling is increasing at opencut sites, and this mechani sm
provides an alternative nechanism to the landfill operating

license that would otherwi se be required for recycling of this
mat eri al by sonme opencut operations.

The purpose of proposed (1)(h) is to inplenent the 1999
| egislative additions of 82-4-434(2)(o0) and (p), MCA which
require mtigation of inpacts to residential areas and other
affected | ands and structures. Added to this rule, to protect
| andowners, is a requirenent that an operator repair or replace
structures such as roads, gates, fences, and irrigation ditches
within the permt area that may be disturbed or obliterated
during an opencut operation. The catchall sentence added at the
end is necessary to cover any site-specific inpacts not
ot herwi se addressed in the plan of operation.

The purpose of proposed (1)(i) is to conbine and repl ace
current ARM 17.24.205(17), (18), and (19), and add the annua
report requirenment that is in the Act and the Departnent's plan
of operation form The proposed text is needed to consolidate
t hese m scel | aneous statenents under one rule. The personnel
statenent is anended to focus on "key personnel and
subcontractors” rather than on "all persons” since in many cases
it is not practical or necessary to have all on-site personnel
famliar wth the plan of operation. The archeol ogi cal
statenment is amended so that all affected areas will be given
appropriate protection, not just areas to be m ned.

Section (2) is added to ensure that conmm tnents nade by
applicants and performance standards inposed in this rule are
enf or ceabl e.

NEW RULE 1V PLAN OF OPERATI ON- - RECLANVATI ON PLAN- - AND
PERFORMANCE STANDARDS (1) The plan of operation nust include
the followng site reclamation plan commtnents and i nformation:

(a) a postmning land wuses section, including a
description of the type, location, and size of each postm ning
and use area in the main permt area. Postmining |and use
types include, but are not limted to, water source pond,

wetland, fish pond, riparian area, grassland, shrubland,
woodl and, special wuse pasture, hayland, cropland, wldlife
habitat, |[|ivestock protection site, recreation site, and
residential, commercial, and industrial building sites;

(b) a soil and overburden handling section, including:
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(1) a statenent that the operator will strip soil before
ot her opencut operation disturbances occur; strip, stockpile,
and repl ace soil separately fromoverburden; strip a m ninmm of
six inches of soil, if available, fromaccessible facility-Ieve
areas; strip all soil from accessible mne-level areas; strip
and retain enough overburden, if available, from m ne-|evel
areas so that up to an 18-inch thickness of overburden and soi
can be replaced on dryland m ne-level reclamtion, and up to a
36-inch thickness of overburden and soil can be replaced on
cropland and irrigated mne-level reclamation; maintain at |east
a 10-foot buffer stripped of soil and needed overburden al ong
the edges of highwalls; haul soil and overburden directly to
areas prepared for resoiling, or stockpile themand protect them
from erosion, contam nation, conpaction, and unnecessary
di sturbance; at the first seasonal opportunity, shape and seed
to an approved perennial species mx the soil and overburden
stockpiles that will remain in place for nore than one year; and

keep all soil on site and accessible until the approved
postmning land wuses are assured to the departnent's
satisfaction. Only initial setup activities and soi

stockpiling may occur on unstripped areas. The departnent may
require that nore than a six-inch thickness of soil be stripped
fromfacility-level areas in order to protect soil quantity or
quality for certain postmning | and uses; and

(i) a description of the average thicknesses of
overburden and soil to be replaced on mine-level areas.
Resoi |l ed surfaces nust be seeded to a cover crop, or seeded or
planted to the approved vegetative species, at the first
seasonal opportunity after resoiling;

(c) a surface cleanup and gradi ng section, including:

(1) a statenent that the operator wll retrieve and
properly use, stockpile, or dispose of all refuse, surfacing,
and spilled materials found on and al ong access roads and in the
main permt area, and |leave reclainmed surfaces in a stable
condition and with 5:1 or flatter slopes for hayland and
cropland, 4:1 or flatter slopes for sandy surfaces, and 3:1 or
flatter slopes for other sites and surfaces; |eave them graded
to drain off-site or concentrate water in | ow areas; |eave them
at least three feet above the ordinary water table |evel for
dryl and reclamation and at approved depths below the ordinary
water table |level for pond reclamation; and blend theminto the
surroundi ng topography and drai nageways. The applicant may
apply for and the departnent nmay approve steeper slopes for
certain postmning | and uses and seasonal ponds. The depart nent
may require water-table-level nonitoring to ensure that
appropriate reclainmed surface el evations are established; and

(i) a description of the |ocations and designs for
speci al reclamation features such as drai nageways, ponds, and
buil ding sites. Reclainmed drai nageways nust be located in their
approximate premne |ocations, have channel and floodplain
di rensions and gradients that approximate prenm ne conditions,
and connect to undisturbed drai nageways in a stable manner;

(d) an overburden and soil reconditioning section,
including a statement that the operator wll alleviate
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overburden and soil conpaction by deep tilling replaced
over burden, graded surfaces, and other conpacted surfaces to a
depth of at least 12 inches before resoiling, and by deep
tilling through the soil and into the surface of the underlying
material after resoiling. Deep tillage nmust be done on the
contour and when the overburden and soil are dry enough to
shatter. Deep tilled areas nust be protected from reconpaction

Deep tillage is not required for relatively non-conpactible
materials such as sands, materials with a rock fragnment content
of 35% or nore by volune, and bedrock. Tilling deeper than the
soil thickness is not required when cobbly material or bedrock
underlies the soil;

(e) a revegetation section, including:

(1) a statenent that the operator wll establish
veget ati on capabl e of sustaining the designated postm ning | and
uses; ensure that areas seeded or planted to perenni al species
will be appropriately protected and managed from the tinme of
seeding or planting through two growi ng seasons or until the
vegetation is established, whichever is longer; use seed that is
as weed free as is reasonably possible; and conply with the
noxi ous weed control plan approved by the respective weed
district for the opencut operation. Revegetation success on a
non-cropland area is achieved when vegetation capable of
sust ai ning the designated postm ning | and use has established.
Reveget ati on success on a cropland area is achi eved when a crop
has been harvested from the entire area and the yield is
conparable to those of crops grown on simlar sites under
simlar growing conditions. A copy of the approved noxious weed
control plan nust be submtted with the plan of operation; and

(ii) a description of the types and rates of fertilizer
and other soil anendnent applications; nethods of seedbed
preparation; and nethods, species, and rates of seeding or
pl anting. Wen the postm ning |and use is hayland or cropl and,
the soil surface nust be left free of rocks that could inpede

agricultural equipnment. Seedbed preparation and drill seeding
nmust be done on the contour. Broadcast seeding nust be done at
rates at |east 100% higher than drill seeding rates and the

surface dragged or pressed to cover the seed. Seeding rates
must be given as pounds of pure live seed per acre. Seedi ng
must occur during the late fall or early spring seedi ng seasons.
Cover crop seeding and nul ch application may be needed to help
stabilize an area or establish vegetation;

(f) a reclamation tinmeframes section, including:

(1) a statement that the operator wll conplete all
reclamation work on an area no |longer needed for opencut
operations, or that the operator no | onger has the right to use
for opencut operations, within one year after the cessation of
such operations or term nation of such right. If it is not
practical for the operator to reclaima certain area until other
areas are also available for reclamation, the operator may
request, and the departnment nmay approve, an alternate
recl amati on deadline for that area; and

(ii) a reasonable estimate of the nonth and year by which
final reclamation will be conpleted considering the estinated
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mne mterial demand, expected rate of production, and
accessible mne material reserves. Final reclamation nust be
conpl eted by the date given

(2) Upon issuance of the permt, the operator shall conply
with all commitnents required by this rule and with the
requi renents for the conduct of operations contained in this
rule.

AUTH.  82-4-422, MCA
| MP: 82-4-402, 82-4-422, 82-4-423, 82-4-431, 82-4-432,
82-4-434, MCA

REASON: The purpose of proposed (1)(a) is to replace

current ARM 17.24.205(2). The proposed text is needed to
require sufficient descriptions of the proposed postmning |and
use or uses. It would give a reasonably conplete reference |i st

of comon postmning |land uses from which an applicant can
select the appropriate terns to use in the plan of operation

It specifies that identification of the postmning |and use(s)
is only needed for the main permt area since it may be too
cunbersone for applicants to designate a postmning | and use for

each |and use type crossed by access roads. The zoning
conpliance requirenent set forth in current ARM 17.24.205(2) has
been noved to proposed New Rule VIII since this type of

requirenment is inconsistent with the plan of operation format.
The purpose of proposed (1)(b) is to replace current ARM
17.24.205(3), (4), and (13)(b), and conmbine the soil and
over burden stripping and replacenent requirenents into one rule.
The proposed text is needed to clearly outline necessary soil
and overburden handling requirenents to ensure that these
resources are protected and that an adequate quantity and
quality of soil and overburden are available for reclamation
The requirenent to provide the nethod of soil and overburden
stripping has been elimnated because operators often do not
know the type of equipnent that will be available, and this
information is not needed to evaluate plan of operations. The
statenent about using reject fines to supplenent soil thickness
has been elimnated since this is an obvious alternative.
Provisions relating to toxic fines are not needed since such
materials are not known to be produced by opencut operations.
The purpose of proposed (1)(c) is to replace current ARM
17.24.205(9). The proposed text elimnates the requirenent for
a description of the anticipated postm ning topography since
this requirenment has yielded little useful information and is
adequately covered by this and other rules. The discussion of
backfilling and overburden di sposal has been placed in proposed
New Rule Il1l. The requirenment in current ARM 17.24.205(9)(a)
t hat surfaces nust be conducive to the postm ning | and uses has
been elimnated since this factor is addressed in nunerous ways
by wvarious other rules. The substance of current ARM
17.24.205(9) (b) through (f) is retained but rewitten in a nore
| ogical order and with nore conci se |anguage. Text has been
added to clarify that the Departnment may approve steeper sl opes
for certain postmning land uses such as building sites or
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livestock protection areas, and require water-table-Ievel
nonitoring to ensure that reclaimed surface elevations are
conducive to the postmining |and use, be it pond or dry | and.
Text has been added to allow the Departnent to approve seasonal
ponds since such ponds are valuable wildlife features and, in
sone cases, may be the nost appropriate postmning |and use,
considering site characteristics. Text has al so been added to
provi de basic reclamation standards for drainageways because
drai nageways require specialized reclamation techniques.
Current ARM 17.24.205(9)(g) has been noved to proposed New Rul e
V(1) (e).

The purpose of proposed (1)(d) is to replace current ARM
17.24.205(13) (a). The alleviation of overburden and soi
conpaction is a mpjor factor in successful mne reclamation
The proposed text is needed to place nore enphasis on this
subj ect . It provides nore information on when and how to
al l eviate conpaction, and requires mnimzing reconpaction to
pronote root penetration and revegetati on success.

The purpose of proposed (1)(e) is to clearly outline
revegetation requirenents. It repl aces current ARM
17.24. 205(13). The ripping requirements in current ARM
17.24.205(13) (a) have been noved to proposed New Rule 1V(1)(d).
The soil replacenent |anguage has been noved to proposed New
Rule 1V(1)(b). The proposed section sinplifies information
requi renents. The proposed text is needed to clarify that the
responsibility for site protection and managenent lies with the
operator. It includes basic revegetation success criteria that
are needed to hel p operators understand how revegetati on success
is defined and to set standards for bond or liability rel ease.
Because even quality seed lots contain a small percentage of
weed seed, the proposed text is needed to change the unrealistic
requi renent that seed be weed free. The proposed section
conpl enents the requirenents of the state weed | aw and requires
that the operator submt a copy of the noxious weed control plan
with its application.

The purpose of proposed (1)(f) is to replace current ARM
17. 24. 205( 14) and clearly outline necessary tinefrane
requirenments. The requirenent for a statenent about
"concurrent” reclamation is elimnated since the termis not
readi | y understood and "concurrency" is adequately covered by

the one-year tinefrane. Rat her than being left open to a
general response, a "date of final reclamation” would seemto be
reasonably defined as "nonth and year." Basic criteria are

listed to help an operator determne the date of final
reclamation. The inclusive phrase "final reclamation" repl aces
the limted phrase "grading, replacenent of soil material, and
revegetation work."

Section (2) is added to ensure that conmm tnents nade by
applicants and performance standards inposed in this rule are
enf or ceabl e.

NEW RULE V. PLAN OF OPERATI ON--RECLAMATION BOND (1) A
proposed recl amati on bond cal cul ati on nust be submtted as part
of the plan of operation on a form provided by the departnent.
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The bond anmount nust be based on a reasonabl e estimte of what
it would cost the departnent to reclaim in accordance with the
pl an of operation, the anticipated maxi mum di sturbance during
the I|ife of the opencut operation, including equipnent
nmobi l'i zati on and admi nistrative costs. The departnent shall
review the proposed bond calculation and neke a fina
determ nati on

(2) Federal agencies, the state of Montana, counties,
cities and towns are exenpt from bond requirenents.

AUTH.  82-4-422, MCA
| MP: 82- 4- 405, 82-4-431, 82-4-432, 82-4-433, 82-4-434,
MCA

REASON:  The purpose of proposed (1) is to replace current
ARM 17. 24.205(15). The unnecessary partial list of bonding
costs in current ARM 17.24.205(15) is replaced by a reference to
the plan of operation. The basic factors considered in bonding
are universally wunderstood by the Departnent and opencut
operators, and are included on the Departnent’'s reclamati on bond
wor ksheet. The proposed rule defines the stage of disturbance
for which the bond level is to be determned as the maxi num
di sturbance in order to ensure that the bond is al ways adequate
to pay for reclamation. The auxiliary cost factors for site
recl amati on--equi pment nobilization and adm ni strative costs--
are often a large portion of the Departnent's cost of reclaimng
a site, and the proposed rule ensures that these costs are part
of the bond.

Section (2) places in the rules the exenption from bondi ng
requi renents contained in 82-4-405, MCA

NEW RULE VI PLAN OF OPERATION--MAPS (1) A site map at a
scale of 400 feet to one inch or |arger and on a topographic map
or air photo base nust be subnmitted as part of the plan of
operation. A snaller scale area map drawn on a topographic map
or air photo base may al so be submtted as part of the plan.

(2) The follow ng existing and proposed main permt area
features nust be shown and | abel ed on the site map:

(a) main permt area boundary;

) staging, processing facility, and m ning areas;

) soil, overburden, and mne material stockpile areas;
) mned-area backfill and excess overburden and fines
| sites;

) soil and overburden test hol e |ocations;
) water system and control structure |ocations; and
) sight and sound barrier |ocations.

(3) The locations of existing and proposed access roads
nmust be shown and | abeled on the site or an area map.

(4) The following existing features in and within 500 feet
of access roads and 1,000 feet of the nmain permt area nust be
shown and | abel ed on the site or an area nmap:

(a) premne land uses including, but not limted to:

(i) water source pond,

(i) wetland;
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fish pond,

riparian area;
gr assl and;
shr ubl and;

woodl| and;

speci al use pasture;
hayl and;
cropl and;
wi ldlife habitat;

I ivestock protection site;

recreation site; and

residential, commercial, and industrial sites;
recl ai med and unrecl ai ned surface disturbances;
surface water features, as described in [New Rule

—_——
~—

N

< T TN N N —
~

N—r

vegetative types including, but not Iimted to:
wet | and;
riparian;
gr assl and;
shr ubl and;
woodl and;
speci al use pasture;
hayl and; and
cropl and;
fish and wldlife habitats of special concern,
g, but not limted to:
| akes;
) ponds;
i) streans;
wet | ands;
riparian areas;

11 (1)
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) uni que cover areas;

i) travel |anes;

i1) magration routes;

) raptor cliff and nest areas; and

reproductive, nursery, and wi ntering areas;
residential areas and structures that could be

i npac by opencut operations, as described in [New Rule
11(1) ]; and

non-access roads, fences, utilities, and buffer zones.
The | ocations of existing and proposed water wells in
and within 1,000 feet of the main permt area nust be shown and
| abel ed on the site or an area nmap.

(6) The operator nane, site name, |egal description,
scale, date of drafting, and north arrow nust be shown on al
pl an of operation maps.

(7) Conmplete and accurate nmaps nust be submtted. The
departnment may require that part or all of the area in and
within 500 feet of access roads and 1,000 feet of the main
permt area be surveyed to provide sufficient nmap detail and
accuracy.

NN AN NN AN AN NN NN NN Q_AAAAAAAAAAAAAAAAAAAAAAAAA

QDD X —< < < < — — = — =

AUTH.  82-4-422, MCA
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| MP: 82-4-402, 82-4-422, 82-4-423, 82-4-431, 82-4-434,
MCA

REASON: The purpose of proposed New Rule VI is to clearly
state what constitutes conplete and acceptable naps.
Information fornmerly required in the plan of operation narrative
is now required as map i nformati on and should nake it easier for
operators to provide such information.

The two lists in proposed (4) are needed to define the
terms that applicants should use to describe premne | and uses
and vegetative types.

Proposed (7) is needed as a "conplete and accurate" naps
standard, and to give the Departnment the authority to require
hi gh-qual ity maps when needed to provide for adequate review of
a permt application or to nonitor a site.

NEWRULE VII PLAN OF OPERATI ON-- ADDI T1 ONAL | NFORNVATI ON AND
CERTI FI CATION (1) The departnent may require that an operator
provi de additional plan of operation information, including, but
not limted to:
veget ati on
soi | ;
surface water;
ground water; and
fish and wildlife surveys and assessnents.

(2) The information provided pursuant to (1)(a) through
(e) must be gathered, analyzed, and presented according to
current professionally accepted practices. Field data nmust be
acconpanied by the nanmes and addresses of the parties that
coll ected and analyzed the data, and by a description of the
nmet hodol ogi es used to gather and anal yze the dat a.

(3) The plan of operation nust conclude with a statenent
signed and dated by the operator certifying that the statenents,
descriptions, and information provided apply to the proposed
permt area, applicable adjacent areas, and proposed opencut
operations, and that the requirenments of the plan of operation
will be followed wunless officially amended through the
depart nment.

NSNS
DO O TR
— N

AUTH.  82-4-422, MCA
| MP: 82-4-402, 82-4-422, 82-4-423, 82-4-431, 82-4-432,
82-4-434, 82-4-436, MCA

REASON: The purpose of proposed (1) and (2) is to provide
a neans by which the Departnent may require additional plan of
operation information that is necessary to ensure environnental
protection and reclamation to achieve the purpose of the Act.
It is not always known that additional information of this kind
is necessary until an initial revision of an application is
conducted and site-specific concerns are identified. The
optional soils and fish and wildlife information requirenents in
current ARM 17.24.204(4), 17.24.207(3), and 17.24.212(4) are
consol i dated under this proposed rule.

The purpose of proposed (3) is to provide assurance that
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the plan of operation is accurate and commts the operator to
conply with it.

NEW RULE VIIT ZONI NG COVPLI ANCE FOR SAND OR GRAVEL M NI NG
(1) In order to ensure that a proposed sand or gravel
operation will be in conpliance with |ocal zoning regul ations,

permt applications for sand or gravel operations and anendnment
applications for sand or gravel operations that add acreage or
change the postmning | and use nust include a statenment fromthe
appropriate | ocal governing body certifying that the proposed
mne site and plan of operation conply with l|ocal zoning
regul ations. No application for a permt or such anendnent to
m ne sand or gravel may be approved by the departnent unless
acconpani ed by such a statenent submitted on a form provided by
t he departnent.

AUTH.  82-4-422, MCA
| MP:  82-4-431, 82-4-432, MCA

REASON:  The purpose of proposed New Rule VIII is to fully
i npl enent the zoning conpliance requirenments of 82-4-432, MCA
It is nore appropriate to have this requirenent in a separate
rule rather than have it attached to the postmning |and use
section as in current ARM 17.24.205(2).

NEW RULE I X ASSIGNMENT OF PERMTS (1) A person may
assunme a permt from an operator by submtting an assignment
application to the departnent. Upon recei pt of an assignnent
application, the departnent shall inspect the permtted site, if
necessary, and evaluate the application and existing permt to
determine if the requirenents of the Act and this subchapter
will be satisfied.

(2) The departnent shall approve an assignnment application
if it determnes that:

(a) the application contains a conpleted copy of the
assignment application form provided by the departnent, and
necessary revisions to the permt. The assignnent application
form shall include a statenent that the applicant assunes
responsibility for outstanding permt and site issues;

(b) the application materials and necessary revisions to
the permt satisfy the requirenents of the Act and this
subchapter; and

(c) adequate bond has been submtted. To be adequate, the
bond nmust neet the requirenents of [New Rule V] and nust include
the cost to the departnent of reclaimng all previously
di sturbed lands within the permt area.

(3) An assignnment does not becone effective until approved
by the departnent. The assignee nust ensure that it has a
conpl ete copy of the approved permt and assignnent materials.
The assignee is responsible for conplying with all terns of the
permt, including all provisions of the plan of operation.

(4) An assignnent application does not require the paynent
of an additional fee.
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AUTH:  82-4-422, MCA
| MP:  82-4-402, 82-4-432, 82-4-433, 82-4-434, MCA

REASON:  The purpose of proposed New Rule I X is to provide
the process for assignnment of a permt and to ensure that
assigned permts are fully enforceable. Assi gnments (permt
transfers) pronote efficiency and reduce unnecessary di sturbance
in mning of opencut mne materials because they provide for
alternatives to the opening up of new | ands for m ning whenever
a demand for a mne material in any particular |ocation arises.
Site inspections may be necessary and review of the existing
permts is necessary as part of the assignnent process, because
assignnent applications often involve old sites and permts that
have not been inspected or reviewed for a considerable tineg;
t hus assignnents offer opportunities to update site conditions
and permts in accordance with current standards and | egal
requi rements. Assignment content, review, and approval criteria
need to be discussed in a separate rule. This rule is needed to
speci fy assignnment requirenents, standards for approval, state
when an assignnment becones effective, and nmake sure that the
assignee has conplete permt information to pronote conpliance
by the assi gnee.

NEW RULE X PERM T COVPLI ANCE (1) An operator shal
conply with the provisions of its permt, this subchapter, and
the Act. The departnment may i ssue an order requiring abatenent
of a violation wthin a reasonable tine. The applicant may
request an extension of the deadline, giving the reason the
extension is necessary, and the departnent may grant the
extension upon finding that good cause for the extension has
been shown. The permttee shall conply with the abatenent order
within the time set in the order or extension.

(2) A permttee may allow another person to mne and
process mne materials fromthe permtted operator’s site, only
if the permttee retains control over that person's activities
and ensures that no violations of the Act, this subchapter, or
the permt occur. If the person violates the provisions of the
Act, this subchapter, or the permt, the permttee is
responsible for the violation, and the departnment may require
abatement pursuant to (1).

(3) A person who conducts opencut operations at a
nonpermtted site and who was obligated to obtain a permt is in
violation of 82-4-431, MCA, and the departnent nmay issue an
order requiring cessation of the operation and may al so order
abatenent of the violation, including reclamtion of the site,
within a reasonable tine. The person may request an extension
of the deadline, giving reasons why the extension is necessary,
and the departnment may grant extensions upon a finding that good
cause for the extension has been shown. The person shall conply
with the abatenment order within the tine required by the order
or extension.

AUTH.  82-4-422, MCA
| MP: 82-4-402, 82-4-422, 82-4-423, 82-4-431, 82-4-432,
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MCA

REASON: The purpose of proposed New Rule X is to enact
necessary conpliance mandates and accountability standards.

Section 82-4-422, MCA, provides that the Board shall "adopt
rules that pertain to opencut mning in order to acconplish the
pur poses of this part [the Opencut Mning Act]." Section 82-4-
402, MCA, provides that one purpose of the Act is to require
reclamation of all sites that have been nmined for opencut
materials. The provisions in New Rule X that require conpliance
with the Act, rules, and the permt, and that authorize the
Department to order abatenent, are necessary to ensure this
pur pose i s acconpli shed.

5. ARM 17.24.204 and 17.24.205, |ocated at pages 17-1926
through 17-1931 of the Admnistrative Rules of Montana, are
bei ng proposed for repeal. The authority section is 82-4-422,
MCA, and the inplenenting sections are 82-4-432 and 82-4-434,

MCA. ARM 17.24.215, located at page 17-1937 of the
Adm nistrative Rules of Montana, is also being proposed for
repeal . The authority section is 82-4-422, MCA, and the

i mpl enenting sections are 82-4-434, 82-4-435 and 82-4-441, MCA

The proposed repeal of ARM 17.24.204 is necessary because
program experience and changes in the field of mned I|and
reclamation call for a mgjor revision of current ARM 17.24. 204
and 17.24.205. The practical way to do such a revision is to
delete the current text and replace it wth rearranged and
updated text (see proposed New Rules I-VI1). The information in
the proposed new rules is in a nore logical order, and also
i ncludes necessary additions, deletions, and clarifications.
Map information is set forth in proposed New Rule VI,
information for premne conditions is set forth in proposed New
Rules Il and VI, and the option of requiring a soil survey is
set forth in proposed New Rule VII.

The proposed repeal of ARM 17.24.205 is necessary because
program experience and changes in the field of mned I|and
reclamation call for a mgjor revision of current ARM 17.24. 204
and 17.24.205. The practical way to do such a revision is to
delete the current text and replace it wth rearranged and
updated text (see proposed New Rules I-VI1). The information in
the proposed new rules is in a nore logical order, and also
i ncludes necessary additions, deletions, and clarifications.
The information in ARM 17.24.205 is set forth in proposed New
Rules Il and I V.

The Board is proposing to repeal ARM 17.24.215 because the
Legi slature, in Chapter 271, Laws of 1997 and Chapter 325, Laws
of 2001, placed in statute the factors that the Departnent nust
consider in determning whether to initiate a penalty action and
in determning the amount of penalty. The Board is no |onger
authorized to establish those factors by rule.

6. Concerned persons may submit their data, views or
argunents either orally or in witing at the hearing. Witten
data, views or argunents may al so be submtted to the Board of
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Environnmental Review, P.O Box 200901, Helena, Mntana 59620-
0901, faxed to (406) 444-4386 or enmiled to the Board Secretary
at ber@tate.nt.us, to be received no later than 5:00 p.m
Novenber 14, 2003. To be guaranteed consideration, nmailed
comments must be postnmarked on or before that date.

7. Thomas Bowe, attorney for the Board, has been
designated to preside over and conduct the hearing.

8. The Board maintains a list of interested persons who
wi sh to receive notices of rulenmaking actions proposed by this
agency. Persons who wish to have their nanme added to the I|ist
shall make a witten request that includes the nane and nailing
address of the person to receive notices and specifies that the
person w shes to receive notices regarding: air quality;
hazardous waste/waste oil; asbestos control; water/wastewater
treatment plant operator «certification; solid waste; junk
vehicl es; infectious waste; public water supplies; public sewage
systens regulation; hard rock (netal) mne reclanmation; mjor
facility siting; opencut m ne reclanation; strip mne
recl amation; subdivi sions; renewabl e energy grants/| oans;
wast ewat er treatnment or safe drinking water revolving grants and
| oans; water quality; CECRA; underground/ above ground storage
tanks; MEPA; or general procedural rules other than MEPA. Such
witten request may be mailed or delivered to the Board of
Environnmental Review, 1520 E. Sixth Ave., P.O Box 200901,
Hel ena, Montana 59620-0901, faxed to the office at (406) 444-
4386, emuiled to the Board Secretary at ber@tate.nt.us or may
be nade by conpleting a request format any rules hearing held
by the Board.

9. The bill sponsor notice requirenments of 2-4-302, MCA
do not apply.
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